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The Annual Meeting 


The annual meeting of the Conference will be held in Cleveland on Mon- 
day afternoon, July 25. The speakers will include the Chairman of the Con- 
ference, a law school representative and a bar examiner. There will also be 
a general discussion of the work of the organization. 

On Tuesday morning the Conference will hold a joint session with the 
Section of Legal Education and Admissions to the Bar, the subject of which 
will be “Character and Fitness Examination.” Speakers will include Dr. 
Walter Splawn, Chairman of the Interstate Commerce Commission; Mr. Karl 
A. McCormick, Proctor of the Bar of the Eighth Judicial District of New 
York; and Mr. William M. James, Chairman of the Chicago Character Com- 
mittee and of the Conference’s Committee on Character and Fitness Exam- 
ination. Mr. James will present the recommendations of his committee as to 
national standards for character and fitness committees. 
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Advice on Bar Questions from an Expert 


The following pages contain the first of a series of three articles by 
Mr. Shelden D. Elliott of California, designed to assist bar examiners in 
their work. As a full-time secretary for the efficient California Committee of 
Bar Examiners for several years and as an assistant professor of law at the 
University of Southern California, Mr. Elliott is well qualified to give prac- 
tical advice. His following articles will appear in the next two issues of 
The Bar Examiner. 

The purpose of the series is to offer valuable suggestions to the bar ex- 
aminer who finds that the time and the effort he can spend in his work on 
the board are limited. 

If these articles are well received, a plan will be proposed to the Execu- 
tive Committee for the compilation of a small handbook in which the present 
series of articles, and perhaps three or four more which have been pub- 
lished elsewhere, would be printed together and distributed to every bar 
examiner. In addition an effort would be made to include full sets of ques- 
tions from several law schools and from some of the state boards. While 
this would involve some expense to the Conference, it would probably be 
as useful a thing as could be done at the present time. It should not be 
construed as any indication that the Conference is satisfied with the exam- 
ination process as it exists today or with boards which are manned entirely 
by volunteers without paid executive assistants. The greatest single forward 
step which can be made by any state examining board which does not now 
have one is the employment of a full-time secretary. This is obviously not 
feasible in many states, while in others it seems to be slow in coming. In 
the meanwhile, the National Conference is anxious to render what help it 
can to all types of bar examiners. 

The experiments in California with questions furnished by law school 
teachers are proving successful and a number of those questions were used 
in the last examination in that state. If any other states are interested in 
securing questions of this type and are able to pay a standard fee of fifteen 
dollars for all questions accepted, the Conference will be glad to put them 
in touch with law teachers who are willing to do this work. 

The handbook would not be published in any event until after the July 
meeting of the Conference. In the meantime, if you have any comments on 
Mr. Elliott’s articles, we shall be glad to have them. 





A New Form of Remittitur 


Minnesota reports the following conclusion reached by a recent appli- 
cant in that state: “The Appellate Court should remand the case for a new 
trial and remind the court of the law.” 
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First-Timers and Repeaters in 1937 


% Repeaters 
1937 to Total % Passing for Yr. % Repeaters 
State Exami- First-Timers Repeaters Taking’ First- to Total 
nation Taking % Pass. Taking % Pass. Exam. Timers Repeaters Taking ’37 








41% 30 37% 51% 
44% 45 27% 74% 42% 31% 63% 


50% 9 44% 47% 
86% 7 14% 20% 76% 31% 30% 


January ... 12 42% 21 29% 64% 
28% 17 29% 30% 31% 29% 42% 


34% 65% 62% 
56% 23% 28% 45% 26% 42% 
80% 43% 41% 
86% 33% 16% 85% 38% 24% 


40% 51% 78% 
35% 0% 13% 36% 42% 41% 


67% 100% 25% 
September.,, 40% 33% 38% 50% 50% 33% 


February .. 45% 35% 39% 
June 68% 38% 48% 
October .... 63% 44% 40% 58% 37% 43% 


OE December .. 67% 33% 25% 
44% 0% 25% 56% 17% 25% 


Illinois 57% 38% 60% 


63% 41% 32% 39% 43% 


Indiana 60% 42% 50% 
63% 29% 25% 
October .... 47% 46% 54% 39% 39% 


February .. 94% 57% 16% 
100% 67% 9% 62% 12% 


December ., 54% 67% 47% 
68% 92% 28% 717% 37% 


68% 84% 58% 
82% ne 0% 84% 19% 


February .., 100% 47% 77% ° 
August 69% 17% 13% 26% 33% 


38% 34% 71% 
45% 20% 45% 27% 56% 


Dec., 1936.. 169 29% 38% 63% 
July, 1937, 55% 31% 33% 36% 46% 


Michigan 63% 42% 51% 
September 68% 41% 11% 42% 25% 


Minnesota 43% 21% 717% 
63% 7% 16% 
November., 45% 53% 16% 28% 36% 


Mississippi February .. 22 68% 100% 4% 
50% 80% 14% 83% 10% 


Missouri February .. 37 738% 56% 58% 
June 7 75% 29% 19% 
65% 54% 40% 47% 33% 











First-Timers and Repeaters in 1937 


% Repeaters 




















1937 to Total % Passing for Yr. % Repeaters 
State Exami- First-Timers Repeaters Taking  First- to Total 

nation Taking % Pass. Taking % Pass. Exam. Timers Repeaters Taking ’37 
a September.. 19 58% O .... 0% 19% 58% 0% 
Nebraska. ..........scec0e00 November... 11 36% 16 56% 59% 

FUME 20.20.22. 31 68% 14 14% 31% 60% 37% 42% 
ne August ...... 15 538% 1 100% 6% 53% 100% 6% 
New Hampshire ........ June .......... 24 63% 11 27% 31% 68% 27% 31% 
New Jersey ...........0+ pn 116 60% 237 =35% 67% 

October ... 176 55% 157 60% 47% 57% 27% 57% 
New Mexico .............. February... 8 63% 6 33% 43% 

August ...... 13 38% 3 33% 19% 48% 33% 30% 
Le eT March ......... 213 51% 1105 36% 84% 

| nee 1370 52% 2 0% 1% 

October .... 323 43% 1146 48% 78% 51% 42% 54% 
North Carolina .......... August ...... 120 70% 69 51% 37% 70% 51% 37% 
North Dakota July 26 100% e-. woms 0% 100% 0% 0% 
Ohio January .... 70 54% 126 56% 64% 

June .......... 333 73% 71 38% 18% 70% 50% 33% 
Oklahoma. .............000 December .. 27 74% 22 41% 45% 

WE Scais 131 76% 9 0% 6% 75% 29% 16% 
Oregon July 81 69% 13 15% 14% 59% 15% 14% 
Pennsylvania ............ January ... 61 30% 182 42% 15% 

WI ccscsisane 294 47% 135 28% 31% 44% 36% 47% 
Rhode Island ............ =. See 11 45% 17 538% 61% 

October ... 25 44% 7 43% 22% 44% 50% 40% 
South Carolina .......... November... 12 25% 5 40% 29% 

eo... © ee 4 50% 40% 28% 44% 33% 
South Dakota ............ JUNE  ....2.:s: 7 57% 1 0% 13% 57% 0% 13% 
TENNESSEE _ .........csnesoees January ... 52 56% 55 631% 51% 

OE scienies 149 74% 53 32% 26% 69% 31% 35% 
EEE February... 41 12% 110 30% 73% 

SUMO ooscccecee 57 21% 155 34% 73% 

October ... 47 32% 164 438% 78% 22% 36% 75% 
RN ciccxiscsocioanasantusaenciaie October .... 37 73% 7 1% 16% 73% 71% 16% 
VOTEOME onncccccccccsscocscese October .... 18 100% 3 100% 14% 100% 100% 14% 
WHER vrsictceisteecs December... 25 48% 64 22% 12% 

June ..........117 74% 53 «38% 31% 70% 29% 45% 
Washington .....00..... January .... 28 89% 14 57% 33% 

DE \acinanonsess 54 76% 7 43% 11% 80% 52% 20% 
W. VWiweimie .nncccccsscess Mine? .......... 5 60% 8 50% 62% 

; September.. 15 80% 5 100% 25% 75% 69% 40% 
Wisconsin July 38 55% 18 28% 22% 55% 28% 32% 
WYOMMBE oo. cccsecscossee: August ...... 9 67% 1 100% 10% 67% 100% 10% 


29 Two-Examination States ‘ 
Summer .3,259 62% 1,368 31% 28% 
Winter ....1,271 51% 1,970 39% 61% 


Total for 46 States 7,944 57% 6,554 38% 45% 57% 38% 45% 


Note: The only jurisdictions not furnishing separate figures on repeaters for the 1937 examinations 
were the District of Columbia, Georgia, and lowa. 
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Practical Hints for Bar Examiners 
I. PREPARATION OF QUESTIONS 
The Case History of a Typical Examination Subject 
By SuHeupen D. ELLIOTT 


Former Secretary of California Committee of Bar Examiners, 
Assistant Professor of Law, University of 
Southern California Law School 


Current trends in the improvement of the modern bar examination indi- 
cate that considerable progress is being made on several fronts. The en- 
couraging development of cooperative relationships between bar examiners 
and law teachers is promoting a mutual understanding of each other’s prob- 
lems. Also, bar examiners are becoming increasingly cognizant of the need 
for permanent auxiliary machinery to assist in relieving them to some extent 
of the time-consuming burdens of personal participation in the preparation, 
administration and grading of bar examinations. In the matter of scope and 
subject-content of the present-day law school curriculum there is a manifest 
trend toward adjustment and modernization to meet the needs of an enlarged 
professional horizon. And this change is being reflected in turn in a similar 
adjustment of bar examination subjects, with the object of bringing them 
up-to-date in coverage and substantive scope. 

Finally, a definite effort is being made toward improvement in the form 
and content of the bar examination questions themselves and in the applica- 
tion of advanced techniques in the grading of answers. It is with this phase 
of the problem that the writer proposes to deal in the present series of articles. 
Since limitations of space preclude a comprehensive treatment of the entire 
field of possible bar examination subjects, it has been suggested that some 
benefit might result if illustrative discussion and examples were confined 
to a single field of law, and a representative subject developed through the 
successive stages of preliminary selection of materials for questions, drafting 
the fact problems, and grading the answers. In undertaking this analysis, 
the writer has drawn largely upon his own limited experience both in the 
administration of bar examinations and as a law teacher, and has selected 
the field of Personal Property for his illustrative material. Necessarily, many 
of the points raised and discussed will be elementary. However obvious 
they may seem to the progressive and experienced bar examiner, it is hoped 
that they are sufficiently basic to be applicable to written bar examinations 
generally. ' 

If the suggestions are to be of any practical value, they should be 
adapted, the writer believes, to the needs and tasks of the representative 
board of bar examiners of any state. Many of the techniques here reviewed 
are similar to those in use .by draftsmen and readers in those jurisdictions 
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which have built up a paid administrative personnel. But with a reasonable 
expenditure of time and effort any individual bar examiner, whatever his 
educational background and previous professional experience, can equip 
himself to prepare and grade examination questions which will prove effective 
selecting devices for the testing of applicants for admission to the bar.’ 


Part I. Sources AND PRELIMINARY SELECTION OF MATERIALS 


1. The Outline of Topics in Personal Property 


We begin with the assumption that an individual bar examiner has been 
assigned the task of preparing a suitable question or group of questions in 
the field of Personal Property. Undoubtedly one of his first inquiries will 
be: “What are the topics included within the scope of my subject?” Even 
if he has a fairly clear recollection of all that was encompassed in his own 
law school course in Personal Property, or unearths the dusty file of his 
own class notes (often so hopefully preserved, and so little used!), he may 
wish further information. No law school course remains entirely static for 
long, and certain phases of the subject which were deemed worthy of par- 
ticular emphasis a few years ago may be considered less important or even 
entirely omitted by the law teacher today. An important preliminary task 
of the bar examiner, therefore, is the preparation of an up-to-date topic- 
outline of the subject of Personal Property. This does not necessarily mean 
a detailed case-by-case summary of all of the principal problems in the 
field, but rather an analysis and subdivision of the subject into topics which 
may be used as a convenient guide in the selection of points for suitable 
bar examination questions. 

Any central working library for bar examination purposes might well 
include at least one, and preferably several, of the fairly modern casebooks 
and texts in current use on each of the principal bar examination subjects. 
However, acquiring and maintaining such a working library may entail too 
large an outlay for the limited financial resources at the disposal of the 
examining committee. If none is available, the individual bar examiner will 
have to obtain his information independently. He may find it helpful to 
confer with law teachers as to the several reference works and casebooks 


1 The following paragraph from the Survey of Bar Admission Procedure prepared by the 
Association of American Law Schools Committee on Bar Admissions is both interesting and 
significant: 

“What do the examiners themselves think is the best way to draft questions? 
Twenty-five believe that they should stick to actual cases; thirty-eight believe on 
principle they should draft hypothetical cases but confess that the time element in 
many instances makes it impossible. Many examiners state voluntarily that they 
would like to be able to study the results of the examination and get some idea 
of the effectiveness of different types of questions, if they could only afford the time 
to do it. At least nine examiners believe that the only solution is a system of national 
or at least regional examinations, where more time and attention could be given to 
the problem of drafting.” 

Shepherd, A Survey of Bar Admission Procedure, 6 The Bar Examiner 19, 25 (1937). 
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being currently used for law school instruction purposes in Personal Property 
courses. From the respective tables of contents of the books so recommended 
a rather detailed outline of principal topics and sub-topics is easily prepared 
and will serve as a useful working basis. The use of casebooks and texts 
for this purpose is simpler and more practicable than attempting to prepare 
an outline with the aid of encyclopedic treatises and general digests, since 
the latter do not classify the subject of Personal Property under a single 
generic heading but treat the several more important topics as individual 
subjects, such as, for example, “Bailments,” “Pledges” and “Gifts.” 

While the several current casebooks and texts on Personal Property vary 
somewhat inter se in the order and detail in which the topics are classified, 
the following is a typical subdivision and classification from the table of 
contents of a recent casebook: 


I. Ownership Acquired by Occupancy. 
1. Wild Animals. 
2. By Occupancy of Abandoned Property. 
3. Finding. 
4. Adverse Possession. 


Acquisition of Title by Judicial Process. 
1. By Judicial Sale. 
2. By Satisfaction of Judgment. 


Acquisition of Title by Accession and by Confusion. 
1. By Accession. 
2. By Confusion. 


Title Acquired by Gift. 
1. Gifts Inter Vivos. 
2. Gifts Causa Mortis. 


Bailments (In General). 
Nature of a Bailment. 
Bailment Distinguished from Sale. 
Bailment Distinguished from Conditional Sale. 
Bailment Distinguished from Trust. 
Rights and Duties of the Bailee. 
Rights and Duties as to Third Persons. 


2 Roberts, Cases on Personal Property (1938), pp. vii, viii. For similar topic-outlines, 
see the respective tables of contents in Bigelow, Cases on Personal Property (2nd ed., 1931), 
pp. ix, x, and in Fraser, Cases and Readings on Property, Vol. II (1936), pp. vii-ix. A more 
detailed breakdown of the principal topics into sub-points is found in some of the textbooks, 
such as Brown on Personal Property (1936), pp. ix-xv. 
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Liens. 
1. Common Law Liens. 
(a) Specific Liens. 
(b) General Liens. 
Statutory Liens. 
(a) In General. 
(b) Mechanics’ Liens. 
3. Liens on Chattels of Third Persons. 
4. Assignability. 
5. Loss of Lien. 


Pledges. 

1. Nature of a Pledge. 

2. Rights of Pledgor. 

3. Rights of Pledgee. 

4. Conversion by Pledgee. 


VIII. Fixtures. 

With an outline similar to the one above as his starting-point, the exam- 
iner may wish to subdivide certain topics further, or to include additional 
topics or sub-points. Thus, in some casebooks the subject of “Emblements” 
is included in the course.* And whereas the above outline lumps the entire 
topic of “Fixtures” under one general heading, other casebooks, of which 
the following excerpt is an illustration,‘ divide it up into sub-points: 


1. When Chattels Become Fixtures. 
2. Annexation to the Land of Another. 
(a) Landlord and Tenant. 
(b) Other Relations. 
Conflicting Rights Arising from the Ambiguous Nature of 
Fixtures. 


Whether the examiner’s topic-outline is similar to the illustration given, 
or is in greater or less detail, he will find it a helpful guide not only for 
suggesting points or combinations of points to be integrated into his proposed 
questions, but also to broaden his range in the quest for specific materials 
and fact situations. Furthermore, it may aid in securing a well-balanced 
question by indicating approximately the possible relative values or impor- 
tance of several points chosen. And finally, by checking against it for each 
successive examination, the examiner may avoid undue repetition of points 
previously covered, if such avoidance is desired. 


3 Bigelow, op. cit., ch. 9; Fraser, op. cit., ch. 13. 
4 Bigelow, op. cit., p. x. 
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In order to adjust his outline even more accurately to the actual subject- 
content of the law school course in Personal Property, and thus to assure 
himself in advance that his questions will involve points all reasonably 
within the scope of the average student’s preparation, the examiner may again 
find the suggestions of the law teacher helpful. To this end, he may choose 
to distribute copies of his tentative outline among teachers of Personal Prop- 
erty in the several law schools, with the request that they indicate any of 
the topics which they do not cover in their respective courses, and any addi- 
tional topics or sub-points which they feel should be included. With a re- 
vised outline based on the information thus acquired the examiner is in a 
position to undertake the task of framing his questions with some reasonable 
protection against subsequent complaints that he has chosen “unfair” points 
outside the field of the applicants’ study and preparation. 


2. Sources and Accumulation of Materials 


The work of preparing bar examination questions eventually involves, 
for the examiner who is assigned the same subject for several successive 
examinations, a year-round process of accumulating potentially useful mate- 
rials. At the outset he may,have a supply of original ideas for embodiment 
in his questions, and, for a time at least, his own imagination may continue 
to furnish him with new ones as needed. Ultimately, however, he will 
have to turn elsewhere for inspiration. If he is wise he will not defer his 
search until the eve of the examination and trust to luck that eleventh-hour 
efforts will bring to light the needed suggestions. Rather, he should be 
constantly on the lookout for suitable material, building up a supply of 
representative fact situations for later use or adaptation in constructing his 
questions. 

At the outset, he would be well advised to acquire for his file the ques- 
tions on Personal Property given in prior bar examinations. If possible the 
file should be so arranged as to permit segregation and indexing of the ques- 
tions and other materials according to the points and sub-points involved in 
each, and the questions or points filed under subdivisions corresponding to 
his topic-outline. Available Personal Property questions from bar examina- 
tions of other states and from law school examinations should be similarly 
indexed and allocated to the file for future reference. Current advance 
sheet cases involving Personal Property points, case-notes from legal periodi- 
cals, and even news clippings, are all possible sources of factual material for 
ultimate use, even though for obvious reasons their immediate use may be 
undesirable. Fact problems and cases encountered in general research or 
in the examiner’s own law practice, while their use is subject to certain 
limitations elsewhere pointed out,’ may contain valuable suggestive material 


5 See the writer’s previous article in 5 The Bar Examiner 99, 100 (1936). 
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for Personal Property questions. In short, the file should become a com- 
prehensive and cumulative repository of potential suggestions, so classified 
as to afford a ready supply of typical fact situations under any point desired. 


While the accumulation of material in the manner suggested is a valuable 
aid in the preparation of questions, it is by no means a substitute for the 
research and original effort which enter into the actual drafting of the fact 
problems. Thus, it will seldom be possible or desirable for the examiner 
to appropriate a completed question from his file, or to piece together several 
fact situations therefrom, without some revision and alteration. In most 
instances he will find it necessary ultimately to refer to additional sources 
such as leading cases in Personal Property, casebooks and texts, encyclopedic 
treatises, annotated reports, and digests. After he has made his preliminary 
selection of points or topics which he wishes to embody in his questions, his 
reference file may furnish ideas as to possible fact situations involving these 
points, but for an accurate check of the specific rules of law, their exceptions 
and modifications, and possible majority-minority conflicts, a certain amount 

of direct research will be required. 


3. Selection of Points and Preliminary Research 


Having completed the topic-outline of his subject and having accumulated 
a supply of possible fact situations to be fabricated into his Personal Property 
questions, the bar examiner now turns to the task of selecting and organizing, 
or “blocking-out,” his specific problems. It may be assumed, for purposes 
of illustration and in keeping with the modern trend of bar examination 
policy, that he is to prepare one or more “essay-type” questions, each involv- 
ing several points in the field of Personal Property. The relative merits of 
problem-type questions and short-form or information-type questions have 
been discussed elsewhere,® and the use of the former has acquired general 
acceptance by bar examining boards, either as a substitute for, or in addition 
to, the information-type questions. The policy of restricting the scope of 
each essay-type question to problems or topics in a single field of law seems 
also to meet with general approval.’ For one reason, it permits a more accurate 
apportionment of questions among the several subjects and thus tends to 
assure a proper distribution and balance for the examination as a whole. 
Insofar as it enables the draftsman of questions to confine his research and 


6 See, for example, Bates, Questions Should Test Analytical Power, 1 The Bar Examiner 
263 (1932), and other articles cited in the footnote to 5 The Bar Examiner 99 (1936). 

Some bar examining boards find it advisable, in order to enlarge the scope of bar exam- 
ination, to supplement the use of vroblem-type questions with the use of “True-False” or 
“Yes-No” questions. For a discussion of problems of draftsmanship in the latter type of 
examination, consult: Clark, The Preparation of Bar Examination Questions, 1 The Bar 
Examiner 78, 81 (1932). For a recent illustration of the possible combined form of the 
problem-type and the true-false type of question, consult: Questions in Evidence, 7 The 
Bar Examiner 60 (1938). 

7 See, Shepherd, op. cit., p. 23. 
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accumulation of materials to the specific subject assigned to him, it reduces 
the extent of his task. From the applicants’ point of view, the restricting 
of each question to problems of law in the same subject is in accord with 
their previous experience in law school examinations. And in this connection 
it simplifies the work of grading of answers in that it curbs the temptation of 
examinees to “read into” the fact problem possible incidental points in other 
fields which the bar examiner may not have intended or foreseen in drafting 
the question. 

There appears to be no clear agreement among bar examiners as to the 
number of points which should be included in each question. An essay-type 
question which involves but one point of law, while it may call for analytical 
ability on the part of the examinee in ascertaining what the specific problem 
is, becomes simply a more elaborate form of information-type question. Al- 
though it may thus require a certain amount of analysis, its value as a test 
of reasoning ability is necessarily circumscribed. At the other extreme, the 
inclusion of too many points in a single question is manifestly unfair. It 
penalizes the better qualified applicants who may see all of the points but are. 
precluded by limitations of time from answering them fully. The bar exam- 
iner, therefore, in making his preliminary selection of points to incorporate 
in his question, must exercise considerable judgment. Because of differences 
in the relative complexity of points chosen, it is naturally impossible to 
adhere to an arbitrary rule, and much will depend upon the length of time 
allowed on the examination for answering each question. In the long run, 
probably an average of one main point for each ten minutes of examination 
time is a fairly safe general estimate. Thus, if the average time allowed per 
answer is from 20 to 30 minutes, the number of main points to be covered 
should ordinarily not exceed two or three. One or two incidental sub-points, 
not requiring extended discussion, might be included if the full time of 30 
minutes is allowed, but the examiner should strive for qualitative rather 
than quantitative results in the answers to his questions. 

In tentatively selecting or “blocking out” his points the draftsman is 
fairly free to choose at random among the topics in his Personal Property 
outline. Even at the outset his choice is not entirely unlimited, since he 
may wish to avoid duplicating the same points given in a recent past exam- 
ination. Occasionally such duplication is desirable in order to forestall the 
tendency of applicants to concentrate their preparation on topics which they 
know have not been covered previously by the bar examiners. 

The examiner should choose his points with an eye to possible difficulties 
of drafting and grading that may ensue if he selects a point which is ex- 
pressly governed by local statutory law at variance with, or in modification 
of, the common law rule. It is, of course, impossible to avoid occasional 
impact with such local law in framing bar examination questions. But unless 
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the purpose of the question is to test only the familiarity of the applicant 
with such local statutory provision, and is to penalize an answer based solely 
on a knowledge of the common law rule, such points should be chosen and 
used with caution. For much the same reason, care should be taken not to 
select points on which there has been a too-recent change in the law by 
judicial decision. Here again lurk elements of unfairness and potential grad- 
ing difficulties. 

The above precautions rightly suggest that the examiner cannot afford 
to be too haphazard or casual in his approach to the task of drafting his 
questions. It is not a job which he may safely leave until the last moment. 
The framing of each question will require several hours of careful research 
and clear thinking and he should plan his time in advance with this require- 
ment in mind. 

With some foreknowledge, therefore, of the dangers to be guarded against, 
the bar examiner begins his selection of the points which are to constitute 
the framework of his questions. For purposes of specific illustration, let us 
assume that his immediate task is to prepare two questions in Personal 
Property, that the time to be allowed to applicants for answering each 
question on the examination is approximately 30 minutes, and that the exam- 
iner tentatively plans to include at least three points in each of his fact 
problems. Obviously he could single out one point from each of six of the 
eight major divisions of his topic-outline, but since the topics would be 
unrelated his task of welding them into his two fact statements would be 
a difficult one. Consequently he decides to devote one question primarily 
to the subject of Bailments, and one question to the subject of Liens with 
an additional point in some other field. While his two questions will not 
cover the entire field of Personal Property, they will at least involve repre- 
sentative and basic topics with which the applicants should be familiar. If 
the problems are well constructed they will give a good test-sampling of the 
applicant’s knowledge as well as test his analytical and reasoning powers, 
which is the proper function of all essay-type questions. 

For his question on Bailments, let us further assume, the examiner tenta- 
tively selects from his outline the following three points: Nature of a Bail- 
ment; Bailment Distinguished from Sale; and Rights and Duties of the Bailee. 
And for his second question he selects two points in the field of Liens, as 
follows: Common Law Liens (General Liens), and Liens on Chattels of 
Third Persons; and a third point on Finding. 

His next step is to narrow his selection to specific rules of law within 
each of the six selected topics. The rules so chosen are to form the structural 
framework of his questions and it is at this stage that he must exercise 
particular care in noting any local statutory conflicts and recent judicial 
changes in the law, as referred to above. However, it is apparent that his 
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range of choice within each topic is still a wide one, even if he confines his 
selection to fairly basic principles. For the purpose of selecting his rules, 
the bar examiner’s method of approach is somewhat like that followed in 
running down the law on any problem. Whether he has access to texts and 
treatises on Personal Property, or has available only the more standard 
legal reference works such as Corpus Juris, Ruling Case Law or American 
Law Reports, he can check under each of his selected topic headings and 
note down one or two important principles involved in each point, with 
citations of supporting cases for each such principle. For example, in check- 
ing his first point, “Nature of a Bailment,” the examiner finds that the par- 
ticular text or treatise, under this heading, takes up in order the several 
elements required to be present in order to constitute a valid bailment. 
Among these elements he finds the statement of the rule relating to intent 
to possess, or knowledge and acceptance on the part of the bailee, as one 
of the essential factors.’ If the examiner decides to use this rule as the basic 
principle for his first point, he notes down a statement of the rule together 
with several of the leading cases cited, such as Samples v. Geary, 292 S. W. 
1066 (1927), Copelin v. Berlin Dye Works, 168 Cal. 715, 144 Pac. 961, L. R. A. 
1915C, 712 (1914), and Riggs v. Bank of Camas Prairie, 34 Idaho 176, 200 
Pac. 118, 18 A. L. R. 83 (1921). It is not necessary that the research at 
this stage be particularly exhaustive, although it is well to make note of any 
decisions cited as contra to the general rule. The objectives of the prelim- 
inary search are two-fold: (1) to obtain a group of basic rules for the ques- 
tion structure, and (2) to obtain material for the subsequent preparation 
of the examiner’s own analysis or brief summary of the points of law involved 
in the question. The preparation as well as the function and purpose of such 
analyses will be discussed later. 

Applying this same general method of approach for each of the six 
topics which he has selected, the examiner obtains a group of six or more 
legal principles in the law of Personal Property. Each of these rules should 
be checked against the local statutory provisions and the recent decisions, 
and any modifications of or departures from the rules should be noted. The 
completed set of rules and their incorporation into the framework of the 
questions will be given in some detail in the illustrations to follow. 

While the above technique of preliminary research is suggested as a 
starting-point in the actual preparation of the questions, it is only one of 
several possible methods. The examiner may prefer to make a thorough 
review of the entire subject of Personal Property in order to prepare himself 
for his assignment. Having done this, he may feel that he has a sufficient 
working knowledge of all the salient rules and principles included in the 


8 See, for example, Brown on Personal Property, pp. 234-238; 6 Am. Jur., p. 194 et seq.; 
8 Corp. Jur. Sec., p. 249. . 
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field and can select his points without any particular preliminary research. 
Or he may have examined a standard casebook on the subject and have 
obtained a knowledge of the rules as developed by the cases usually studied 
by law students. Either of these methods, however, involves the expendi- 
ture of considerable time by the bar examiner. And even after he has com- 
pleted such a review he may not wish to trust his own recollection of par- 
ticular rules or of the decisions supporting them. Hence he may still need 
to undertake some preliminary research. 


4. Continuity of Experience in the Same Subject 


At this point it might be well to consider a problem of policy which 
confronts bar examining boards in the assignment of subjects to individual 
examiners, namely, whether the assignments should be changed after each 
examination, so that the subjects are “rotated” among the several members 
of the board. The chief argument in favor of such custom is that it brings 
fresh ideas and new points of view into each subject. Also it has at least 
a theoretical function of tending to relieve somewhat the tedium and mo- 
notony of the individual examiner’s task. On the other hand, it has obviously 
undesirable features. Up to a certain point, at least, the bar examiner who 
prepares questions on the same subject for several successive examinations 
acquires an increasing familiarity with the scope and substantive content of 
his assignment and is able to use to advantage his prior drafting and research 
experience in the field covered. His accumulation of materials and sugges- 
tions is adapted primarily to his own needs and to his own method of 
approach. Moreover, any advantage of change and variety is offset by the 
necessity for extensive groundwork and preliminary preparation in order 
to acquire a working knowledge of each new subject. Basically, the longer 
an examiner works in a particular field, the better he becomes equipped to 
prepare and grade the questions in that field. Perhaps a satisfactory solution 
would be the adoption of a policy of rotating subject assignments among 
examiners only after a certain period of experience; for example, after every 
six bar examinations. This would assure a certain continuity of training for 
each examiner and an opportunity of developing and possibly exhausting 
his ideas on a particular subject without committing his bar examination 
activities forever to the restrictive limitations of a single field of the law. 

A related problem of basic policy is that of whether or not the bar 
examiner who prepared the questions should be the one to grade the answers 
to those same questions. It is sometimes suggested that greater fairness to 
applicants will result if the answers are graded by a different examiner from 
the one who drafted the problems. The underlying theory seems to be that 
the draftsman is inclined to grade from the point of view of what he intended 
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to embody in the questions rather than as they might be objectively inter- 
preted by someone else, and that another examiner would be better able 
to approach the grading impartially and to evaluate the answers from an 
unprejudiced viewpoint. In the long run, however, the danger of such 
partiality is minimized if the examiner exercises sufficient care in the selec- 
tion of his points and the framing of his questions, and is counterbalanced 


by the valuable experience he gains from analyzing the results of his drafts- 
manship as discovered in the answers. Grading frequently brings to light 


errors of question structure to be guarded against in the future. Conversely, 
when the answers and grading results disclose that a particular question or 
type of question is singularly effective in bringing out the reasoning ability of 
the applicants and in “spreading” the comparative grades over a wide range, 
the examiner is often able to check back, ascertain the valuable features of 
the question, and use them to advantage in preparing future problems. For 
these reasons, in jurisdictions where paid and specially trained readers are 
not available and the grading is done by the examiners themselves, the 
policy of having each examiner grade the answers to his own questions would 
seem to be preferable. 

In the preparation and grading of bar examination questions as in the 
exercise of any form of professional skill, a great deal depends upon the 
ability as well as the personal preferences of the individual examiner. The 
writer feels a natural hesitancy in rather dogmatically recommending cer- 
tain procedures which may or may not suit the needs or meet with the ap- 
proval of those who have had experience as draftsmen and graders of bar 
examination problems. Throughout this series of articles, therefore, the 
suggestions made are to be taken more as illustrative of possible techniques 
which may be applied than as arbitrary rules to be followed perfunctorily and 
without deviation in the performance of the individual bar examiner’s tasks. 





Vermont Adopts Character Plan 


' On February 1, 1938, the Supreme Court of Vermont 

raised the foreign attorney fee to thirty-five dollars, put in a 

requirement of three years of previous practice or, in lieu 

thereof, six months’ study in a law office in the state and the 

passing of the bar examination, and specified that the attorney 

must have been a resident of Vermont at least six months. 

The rule also provided that “the board of examiners may contract with The 

National Conference of Bar Examiners for the use of its service for. the 

investigation of such attorneys from other states as may apply for’ admission 

to practice law in this state.” Vermont is the twenty-third state to adopt 
the plan. 
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